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TY, INC. v. GMA ACCESSORIES, INC.
132 F.3D 1167 (7 h Cir. 1997)
INTRODUCTION
Ty, Inc. ("Ty"), the manufacturer of the popular "Beanie
Babies," brought a copyright infringement claim against its
competitor, GMA Accessories ("GMA"). 1 Ty alleged infringement
of its copyrighted bean bag pig and cow designs.2 The United
States District Court for the Northern District of Illinois granted a
preliminary injunction in favor of Ty.3 GMA appealed only the
portion of the injunction which prohibited them from selling
"Preston the
Pig." ' The United States Court of Appeals for the Seventh Circuit
affirmed the district court's decision.' The Seventh Circuit held
that GMA's access to Ty's copyrighted bean bag designs could be
demonstrated through the similarity of their product and Ty's
product.6 In addition, the court held that Ty established a
likelihood of success on the merits and had successfully
demonstrated that irreparable harm would result if the injunction
were not granted.7
FACTS
Ty began manufacturing a line of stuffed bean bag toy animals in
1993.8 The Beanie Babies toys became very popular. 9 It was not
uncommon for stores to quickly sell out of them."° Ty also chose
1. Ty, Inc. v. GMA Accessories, Inc. 132 F.3d 1167 (7th Cir., 1997).
2. Id.
3. Id.
4. Id.
5. Id.
6. Ty, 132F.3dat 1167..
7. Id.
8. Id.
9. Idat 1171.
10. Id.
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to limit, for their own marketing purposes, the distribution of the
Beanie Babies." This decision created a shortage and increased
interest in the product. 2 The popularity of the toys encouraged
other manufacturers to come out with their own line of stuffed
bean bag animals. 3 One such manufacturer was GMA. Among
the toys in GMA's line was "Preston the Pig" and "Louie the
Cow.' 4 Ty contends that these two animals are copies of their pig
"Squealer" and cow "Daisy."' 5
Ty's Squealer and GMA's Preston were almost identical.
Preston was the same length as Squealer. 6 In addition, the two toys
had almost identical snouts.' 7 Initially, the designer of Squealer
placed a ribbon around the neck of the toy and drew a stubby snout
for the pig.'" In the subsequent production, however, these features
were removed, making GMA's toy more closely resemble Ty's. 19
Neither Preston nor Squealer resemble the look of an actual pig.
For example, both have three toes, instead of the cloven hooves of
a real pig.2" GMA was unable to provide evidence of a fictional pig
in the public domain which could explain why the two toys have
such a close resemblance.2 ' Additionally, Ty's "Daisy the Cow"
and GMA's "Louie the Cow" are also virtually identical.2
However, GMA chose not to contest the district court's decision
enjoining their sale of this product.23
GMA introduced the affidavit of Preston's designer to rebut Ty's
argument that they copied Ty's pig. 4 GMA's designer stated, in
her affidavit, that she never saw Squealer before submitting her
11. Ty, 132 F.3dat 1171.
12. Id. at 1169.
13. Id.
14. Id.
15. Id.
16. Ty, 132 F.3dat 1169.
17. Id.
18. Id. at 1171.
19. Id.
20. Id. at 1170.
21. Ty, 132F.3dat 1170.
22. Id. at 1171.
23. Id. at 1169.
24. Id. at 1170.
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design." A few months had passed between the time she submitted
her work to GMA and when Preston had actually been produced. 6
Information was court was not provided on how long it would take
to modify the original drawing. However, the court assumed that
the design could have been altered in a short period of time by
someone who had access to Squealer. 7
GMA also argued that granting Ty's preliminary injunction was
improper because no irreparable harm would be done if the
injunction was withheld." GMA pointed to the fact that Ty
granted a license to McDonalds to give away tiny versions of the
Beanie Babies in their children's meal packets.29 The defendant
argued that by selling or renting the right to distribute Beanie
Babies to another party the plaintiff demonstrated that it could be
fully compensated through a simple computation of damages. 30
Consequently, GMA argued that the granting of a preliminary
injunction by the district court was incorrect because Ty had an
adequate remedy at law."
LEGAL ANALYSIS
The court's analysis focused on two major issues. First, the
court considered whether GMA infringed on Ty's copyrighted
work.32 Secondly, the court looked at whether Ty would suffer
irreparable harm if GMA was not enjoined from selling Preston the
Pig.33
In analyzing the alleged copyright infringement, the court broke
down the copying issue into sub-issues: whether the alleged copier
had access to the work and, if so, whether they used that access to
25. Id.
26. Ty, 132 F.3d at 1171.
27. Id.
28. Id. at 1172.
29. Id.
30. Id.
31. Ty, 132F.3dat 1172.
32. Id. at 1169.
33. Id.
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copy Ty's works.34 Here, access would not appear to be a central
issue because Ty's Squealer was a mass produced product that was
readily available to the public. Nonetheless, the Seventh Circuit
addressed the access issue. They stated that where two works are
nearly identical and the latter work is proven to be a copy of the
second, the access issue does not have to be addressed separately.
It is unusual that the creator of the latter work had access to the
first work.
3 5
The court began by considering the similarities between the two
bean bag pigs. Based upon the respective length, shape and
anatomical features, the court concluded they were nearly
identical.36 They stated that the two pigs so closely resembled one
another that if the second was a copy of the first, then copyright
infringement would be clear.37 Although identity is strong evidence
of copying, if one work is identical to another copyrighted work
already in existence, it is not necessarily an infringement.38 As
long as the second work is an independent creation, it is not a
copyright violation.39 Nevertheless, the more one work is like a
copyrighted work, particularly when there is nothing else like it in
the public domain, the more likely the second work will be found
to have infiinged the copyright of the first.4" GMA was unable to
point to any fictional pig resembling Preston that would explain the
inspiration for the design. The only pig, real or fictional, that
Preston resembled was Squealer.41 The court stated that Preston
resembled Squealer so closely that it warranted a presumption that
GMA copied Squealer.4"
GMA argued that the district court erred in not allowing them to
present evidence of independent creation through an evidentiary
34. Id.
35. Id. at 1170 (citing Sell v. Gibb, 741 F.2d 896, 901 (7th Cir. 1984).
36. Ty, 132 F.3d at 1169.
37. Id.
38. Id. at 1170 (citing Sell, 741 F.2d at 901).
39. Ty, 132 F.3d at 1170.
40. Id. at 1169.
41. Id. at 1170
42. Id.
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hearing.43 It wanted to introduce the oral testimony of Preston's
designer who swore in her affidavit that she had not seen Squealer
before submitting her design to GMA.' Although the designer's
testimony was relevant, the court stressed that it was the soft
sculpture itself which was at issue, not the designer's drawings.45
Preston, as manufactured, resembled Squealer more closely that it
had in the design drawings. According to the court, this indicated
an intervention by another party between submission of the design
and the final production.46
In addition, the Seventh Circuit stated an evidentiary hearing is
only required when there is a genuine issue of material fact and the
party seeking it has shown that a hearing would be productive.47
GMA did not bring forth any evidence of an independent creation
beyond the testimony of Preston's designer that would support its
argument.4 ' The court noted that the affidavit had already been
submitted as evidence and there was no indication that her oral
testimony would have added anything. Therefore, the evidence
that GMA wanted to introduce was already before the district judge
when he made his decision and an independent evidentiary hearing
was necessary.49
The court concluded the evidence of the designer's affidavit was
outweighed by the failure of GMA to explain how the design plan
was altered after submission and how its pig could resemble
Squealer so closely.50 The court found that this, combined with the
fact that GMA had obviously copied Ty's bean bag cow "Louie,"
to be strong evidence that GMA had access to Squealer and that it
used its access to copy the work. 5l
Next, GMA argued that the district court's imposition of a
preliminary injunction was inappropriate as a matter of law. It
43. Id. at 1171.
44. Ty, 132F.3dat 1170.
45. Id. at 1170-1171.
46. Id. at 1171.
47. Id.
48. Id.
49. Ty, 132 F.3dat 1171.
50. Id. at 1172.
51. Id.
1998] 419
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argued that Ty had not proven that it would suffer irreparable harm
if the injunction was not granted.5 2 A plaintiff who is unable to
show irreparable harm, regardless of the strength of their case on
the merits, is not entitled to a preliminary injunction because it can
bring its claim through the ordinary legal process. 3 GMA based
its argument on the fact that Ty had granted a license to
McDonalds to give away mini Beanie Babies in its "Happy Meal"
packages.5 4 GMA stated that because Ty does not insist on
exclusive rights to distribute its product it were not damaged by the
alleged copyright infringement beyond the loss of a licensing fee.
Therefore, GMA asserted that Ty could be fully compensated by a
computation of damages, measured either by profits earned by
GMA on Preston, or the loss in sales suffered by Ty.5"
The court rejected this argument stating that the mere existence
of a license does not prevent the granting of a preliminary
injunction.56 The terms of the license itself must be considered. 7
The court found that the license granted to McDonalds by Ty was
not a general license because it did not grant it to anyone who
requested it. Instead, the license was for a limited time period and
involved a substitute version of the Beanie Babies. Moreover,
Squealer was not even among the characters covered by the
license.58 Ty did not show any intention to relinquish control of
the distribution of its product in exchange for a fee. 9 In addition,
the court found evidence that Ty wanted to limit the distribution of
the Beanie Babies for its own marketing purposes.6" Concluding
that the harm done to Ty's marketing plan and its goodwill could
not readily be calculated, a injunction was proper.6
52. Id.
53. Id.
54. Ty, 132 F.3d at 1172.
55. Id.
56. Id.
57. Id.
58. Id. at 1173.
59. Ty, 132 F.3d at 1173.
60. Id.
61. Id.
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CONCLUSION
The Court of Appeals for the Seventh Circuit affirmed the
district court's preliminary injunction in the copyright
infringement action brought by Ty against GMA. The court found
that GMA's access to Ty's product could be shown through the
similarity of its bean bag pig and Ty's. When two products are as
similar as Ty's Squealer and GMA's Preston, the court stated,
there is no need for an independent showing of access. The
similarity of the products creates the presumption of access. In
upholding the preliminary injunction, the court found Ty had
established a likelihood of success on the merits and had
demonstrated irreparable harm if GMA was allowed to continue to
sell its bean bag pig.
Matthew A. Clarke
1998]
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